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Habitability Checklist

This list is a guide to help you identify all of the things that can affect habitability, based upon Civil Code
§1941.1 and Health and Safety Code §17920.3. Due to the variety of circumstances which can arise in a given
rental situation, all of the possible conditions can’t be listed, so you should use your own judgment to determine
whether a particular condition you are concerned with is like one of those listed here. Plainly stated, just because
it’s not on this list doesn’t mean it isn’t an uninhabitable one, particularly if it adversely affects living there.

Electrical
 Wall switches [all work?]

 Light fixtures [all work?]
 Exterior lights work

 For your exterior doors
 For stairways

 For garage/parking
 For common walkways

 Electrical outlets [all work?]
 Power Stable [or goes out?]

 No shocks from any part
 GFI [have reset button] plugs

 Around kitchen sink
 Around bathroom sink

 Fans all working
 ceiling [eg, bathroom]

 heater [eg, bathroom]
 above stove

 Switch/plug Cover plates
 None missing or broken

 Smoke alarms work properly
 Doorbell works well

 Security system works well

Heating/Air Conditioning
 Gas/Electric room heater

 Exists and works
 Thermostat works properly

 Provides adequate heat
 Pilot stays lit

 Does not produce odor
 Other heaters

 heat lamps [eg, bathroom]
 wall heaters [electrical]

 Air Conditioning
 Exists and works
 Adequately cools all rooms

 Makes a loud noise
 Has a working thermostat

 Vents have metal adjusters
 Air filters keep out dust

 No broken ducts
 No asbestos in ducts

Appliances
 Refrigerator works properly

 Stove/Oven works properly
 Washer/Dryer work properly
 Garbage disposal works well
 

Plumbing
 Hot and cold water supplied

 Hot water heated enough
 Adequate water pressure
 For both hot and cold?

 To all faucets?
 To washing machines?

 No bursts
 Clean water

 Free of rust, discoloration
 Odor free

 No bad taste [eg, sewage]
 Adequate drainage

 No backups into sink/tub
 Fast drainage

 in all sinks
 in shower/bathtub

 Garbage disposal flows
 Bathtub drain closes fully

 Sink stoppers close fully
 Toilets

 fill and flush quickly
 No backups, overflows

 Flushing mechanism works
 Don’t leak at all

 From water line to wall
 At the base on the floor
 From cracks or joints

 Faucets on sinks and tub
 firmly placed and unbroken

 work easily on and off
 Completely stop [no drips]

 Leaky plumbing
 Faucets don’t leak

 when used [from stem]
 Onto or under counter

 Drains don’t leak under sink
 Dishwasher doesn’t leak

 Clothes washer doesn’t leak
 Hoses -hot and cold intake

 Drainage hose
 Machine itself
 Broken pipes in ceiling, wall

 Sewer/Septic system
 Works properly

 Adequately maintained
 No surface discharge, leaks

 No odor from any part
 No discharge under building

 

Windows
 Adequate number of windows

 No cracks or broken glass
 No gaps in panes or windows

 Weather sealing [no drafts]
 Windows that open

 Open easily and don’t stick
 Stay open as needed

 Close completely and latch
 Ground floor windows lock
 All have window screens

 No holes or tears
 Frames unbent, unbroken

  
Doors

 Solid in frame [not loose]
 All open without sticking
 All easily close securely

 All have working knobs
 All have working latches
 Exterior doors have deadbolts

 Weather stripping [no drafts]
 Threshhold is solid, unbroken
 No broken glass [exterior]

 Sliding glass doors
 Slide without effort
 Close and lock securely

 No tears or holes in screen
 Screen door secure in track
 Screen door latches closed
 No cracks or broken glass
 Screen doors on Exteriors
 Properly mounted

 Closing device works well
 Frame unbent and unbroken

 No holes or tears in screen
 Opens and closes properly
  

Flooring
 No uncovered holes in floors

 No floor separating from wall
 No weak or loose floorboards
 No buckling or uneven floors
 No loose/chipped/missing tiles

 No loose/torn/missing linoleum
 No torn or loose carpeting

 No nails sticking up
 No exposed carpet tack strips

 Carpeting not mildewed, moldy,
 

Structure
 Ceilings all secure

 No holes, flaking, looseness
 No leaks, stains from leaks

 Not collapsing or soft
 Walls all secure

 No holes or gaps to outside
 No weak, damp or soft spots

 Protected surface near water
 Shower area waterproofed

 Adequate heat insulation
 Paint is not flaking or peeling,

and
 is not lead-based

 Stairways and rails secure
 Earthquake retrofitting done

 No roof leaks from rain
 Weather-sealed walls [ie, dry]

 Sealed underground walls
 Unflooded basement areas
  

Common Areas
 Working security gates, etc.

 Clean swimming pool
 Adequate exterior lighting

 Working intercom system
 Walkways with trip hazards

 Working, lit laundry room
 Adequate trash bins/pickup
 No trash/debris/junk

  
Nuisances

 Health: Infestations of mice,
rats,  cockroaches, ants, spiders,
termites, bees, wasps, hornets,
flies, pigeons, mosquitos, etc.

 Mold, mildew, mushrooms in
any interior part of the unit

 Unsanitary water, sewage
 Noxious fumes from sewer,

chemicals, paints, neighbors
 Crime: "Drug trafficking" and

"gang activity" are nuisances
 Assault, rape, molestation

robbery, burglary, prostitution,
etc. are arguably nuisances

 Noise: from construction,
neighbors, roof-mounted AC
system is arguably a nuisance
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Trash compactor works well
 Dishwasher works well

Kitchen sink counter tiled,
 nonporous and cleanable

smelling of animal defecation
 or urine, or otherwise unsanitary

Driveway blocking: is a
nuisance [any ingress/egress] 
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Landlord Obligations for Habitable Premises - The Basic California Law

In California a landlord is required to provide a safe living environment for the tenants and the law has been established under the California Civil Code.
The failure of a landlord to provide such conditions can lead to violation of the law and impose civil and, at times, even criminal liability upon the landlord.
This article shall outline the requirements imposed.

 

The Basic Law:

Under the California Civil Code, landlords of a property must ensure that certain conditions are met which make the living space habitable and safe for
potential lessees. These conditions include ensuring proper electric, gas, and plumbing utilities, as well as installing proper locks and security systems. If a
landlord fails to meet these requirements, the lessee has the option of deducting the costs of repair from his rent or vacating the premises with no
constraints. A landlord can also be held liable for certain breaches of security that occur on his property, if the unsafe condition or act could have been
foreseen or prevented.

A relatively famous series of cases held the landlord liable for the results of criminal acts su�ered by tenants that were in part alleged to have been caused
by failure to provide appropriate lighting and lock systems. The decisions of the courts advanced the theory that the landlord o�ers premises for rent for a
pro�t and in providing that service, the landlord must assume the responsibility that the space provided for pro�t must be capable of providing basic
safety and necessities of life. Put even more simply, if you want to earn money from providing living space, you have to provide living space that is livable
and safe. The tenant, on the other hand, also assumes some responsibility for the condition of the premises, as described below.

Especially in commercial leases, many of the remedies available for the tenant are restricted or eliminated. The laws protecting residential tenants are
usually harder to waive even in a lease. Review of the actual lease by competent legal counsel is recommended before relying on the remedies described
below.

 

The Statute:

In terms of residential leases, in order for a landlord to be allowed to place rental units on the market, the landlord must �rst ensure that all of the
following conditions which make the building ‘�t for human occupancy’ are met: [Civil Code Secs. 1929, 1941]

1. E�ective waterproo�ng and weather protection of roof and exterior walls
2. Well-maintained plumbing and gas facilities compliant with law in e�ect at the time of installation
3. Water supply compliant with applicable law that is capable of producing hot and cold running water
4. Well-maintained heating facilities compliant with applicable law at the time of installation
5. Well-maintained electrical lighting compliant with applicable law at the time of installation
6. Building, grounds, and appurtenances kept sanitary and free from debris and vermin at the time of rent or lease
7. Su�cient number of receptacles for garbage
8. Well-maintained �oors, stairways, and railings
9. Locks conforming to code [CA Civil Code Sec. 1941.3]

1. Dead bolt lock on each main swinging entry door
2. Window security or locking devices for windows capable of being opened

The landlord is not only responsible for seeing to it that the aforementioned conditions are met at the time of lease, but he is also obligated to oversee all
necessary repairs, except for in the event that the tenant violates any of the following obligations:

[CA Civil Code Sec. 1941.2]

1. To keep the area of the property which he or she occupies clean and sanitary
2. To dispose of all garbage from his or her unit in a clean manner
3. To properly use all electrical, gas, and plumbing �xtures
4. To ensure that no one who enters the premise with his or her permission causes damage to any part of the unit or its facilities
5. To occupy the premise as it was designed to be used, with separate portions for living, sleeping, cooking, etc.

Because the landlord has a duty to maintain the premise and carry out any and all necessary repairs, the landlord has the reasonable right to enter the
premise to do so [CA Civil Code Sec. 1954].

https://www.stimmel-law.com/
https://www.stimmel-law.com/en
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Legal Remedies Available for Tenant:

If the landlord fails to maintain the property and conduct repairs upon the request of the tenant (generally the landlord is given a 30 day grace period), the
tenant may perform the repair him or herself and subtract the cost from the rent owed, or he or she may vacate the premises and be freed from any
outstanding obligations under his lease [CA Civil Code Sec. 1942].

Further, landlords are not permitted to collect rent for a property which they have failed to maintain on a substantial level [CA Civil Code Sec. 1942.4].

Note that the tenant has to be reasonable in the tenant’s costs and e�orts to make the repair. One cannot put in a three hundred dollar faucet to replace a
one hundred dollar faucet without good cause. Note further that leases often restrict the tenant’s rights in this area though the law normally voids those
lease provisions for habitability repair.

 

Landlord Liability for Unsafe Conditions:

California landlords are legally obligated to take the necessary measures to secure the premises in order to prevent foreseeable criminal acts in the area.
Failure to do so may result in liability of signi�cant proportions and the fact that a third party, such as a criminal, actually perpetrated the act does not
necessarily eliminate the landlord’s underlying liability for failure to protect the tenants reasonably. At the same time, landlords are not guarantors of the
safety of their tenants or employees and if the landlord takes reasonable steps to provide a safe locale, liability will not be imposed for harm to tenants
caused by third parties or unforeseen circumstances.

Some case law illustrates the law.

In Ann M. v. Paci�c Plaza Shopping Center (1993), an employee sued a shopping center landlord after she was raped inside a tenant’s store. The
Supreme Court ruled that the landlord was not liable for negligence, and thereby established the importance of the landlord’s ability to foresee that a
criminal act may occur in the premises. The Court ruled that the landlord is only obligated to hire security guards for a shopping center if he has
reasonable foresight that a crime may occur, based on the knowledge of prior similar acts of crime in the premises. Given that the landlord had recorded
all prior criminal events and noticed no indication of similar events having taken place in the past, the Court ruled that the landlord could not foresee a
‘violent criminal assault’, and therefore, was not obligated to hire security guards.

IIn Medina v. Hillshore Partners (1995), the mother of a man who was killed by a gang near an apartment complex sued the landlord for negligence. The
Court ruled that the landlord had no duty to the victim because the act occurred o� the premises. Even though the plainti� argued that the landlord’s
complex served as headquarters for the gang members and the landlord had already received complaints about the gang, the Court held that premises
liability can be imposed on a landlord only when an act of crime occurs on the premises itself and not on an adjacent area.

In Debra S. Rosenbaum v. Security Bank Corporation (1996), a tenant was mugged on the street in front of her apartment and su�ered several injuries.
She sued the landlord claiming that he had failed to install su�cient lighting�xtures throughout the complex and the parking garage, leaving her with no
choice but to park her car on the street, where she was mugged. The Court ruled that the landlord was not liable because the mugging occurred on a
public street, and so, he was not responsible for the mugging occurring.

In Alcaraz v. Vece (1997), the plainti� stepped on a water meter box with a broken or missing top located on the lawn in front of a rental property. The
trial court initially ruled that the landlord was free from liability because the water meter box wasn’t located on his property but on “an adjacent strip of
land owned by the city”. The Supreme Court then reversed the ruling saying that it must be taken into consideration whether or not the landlord had
exercised control over the meter box, regardless of whether or not he owned the land. If in fact the landlord had some control in that adjacent piece of
land and gained economic bene�t from that property, he could be held potentially liable for failing to notify the plainti� of the hazard.

A landlord can also be held liable when a tenant’s dog bites a person if the landlord had prior knowledge to theviciousness of the dog and could have
taken steps to remove the dog to avoid injury. If the landlord owns commercialproperty, he has a duty to inspect the property and remove the dangerous
factor. If the landlord owns residential property, he does not need to inspect the property to discover any dangerous factor, but once he has knowledge of
a threat, he has the duty to take the necessary steps [Uccello v. Laudenslayer (1975)].

Note that a landlord can even be held liable if the event takes place away from the landlord’s property, as in Donchin v. Guerrero (1995), where the court
held that the landlord could be held liable for a tenant’s dog attacking a person four blocks away from the property. The court recognized that the landlord
may not have been able to prevent the tenant from taking the dog o� the property, but if the dog escaped on its own due to defects in the property, the
landlord could be held liable.

 

Conclusion:

The theme of the law is not complex. If you intend to make a pro�t from renting living space, you will have to provide living accommodations that meet
certain habitability conditions and if you do not, the tenant may make those repairs or terminate the leasehold. If you have allowed unsafe conditions to
exist on premises within your control and foreseeable harm results, you may be liable. If the tenant is responsible for the condition in speci�ed ways, the
tenant is responsible.

In reality, most landlords want safe premises in good condition and most tenants do take care of their homes. Nevertheless, being a landlord is an active
type of business that requires reasonable upgrades, repairs and inspections. As one client put it, “If I want to sit at home and count my returns, I need to
invest in stocks. If I own a building, I have to keep it up.” Yes.
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Commercial leases are subject to di�erent criteria since the courts are not as inclined to prohibit limitations on the right to repair that most leases provide
and the employer is as likely to be liable as the landlord for unsafe work conditions. Note, however, that home o�ces are normally treated as residential
leases. In all instances, the key for the landlord is to know what is happening with his or her property and to take appropriate steps to repair and maintain.
Further, the wise landlord seeks to limit personal liability by appropriate insurance and limited liability entities owning the building.
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Uninhabitable Conditions in California - The Right of a Tenant To Move
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By The Law Offices of R. Sebastian Gibson, California  
Law Firm Website: https://www.sebastiangibsonlaw.com/ 
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In certain circumstances, California Civil Code Section 1942 allows a tenant
or lessee to move out of a rented property without prior notice when the
property is uninhabitable. A rented property must be fit for humans to live
in. When it is so unhealthy as to be a danger to the renter, the renter has
the right to leave the premises even when there is a lease. However, there
are steps to take before doing so in order to support your claim that the
property is uninhabitable.
 
Please note, our law firm does not handle these cases. This article is simply to
provide information to people about uninhabitable conditions. Unfortunately, we have no referrals for you.
To find an attorney that handles such cases however, we suggest you look on Google in your area for a
"landlord tenant" lawyer. Good luck. We wish you success in resolving your situation. 
 
The Implied Warranty of Habitability in A California Tenancy 
 
The implied warranty of habitability in California requires
landlords to maintain their rental property in a condition that is
fit for the occupation of human beings. The property being
rented must substantially comply with building and housing code standards that materially affect a
tenant’s health and safety.  
 

 
When a property is uninhabitable, a tenant is entitled to move out without any notice under California Civil

1 30 Day Notice to Quit Form - Create, Download & Print
Easy to Use & State Specific. Available in PDF & Word Document. legalnature.com/notice-to-quit

2 Free Eviction Notice Form
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Code Section 1942. In such a situation, a tenant has other actions they can take rather than moving out,
however, this article simply addresses this specific recourse that a tenant has when the situation is so dire
as to cause a health risk to the tenant and his or her family in California. 
 
Situations that may be held to affect a tenant’s health can include lead paint, mold, unsanitary conditions,
improper ventilation, a gas or sewage leak, pest infestations and bacteria causing illness such as
Legionnaire’s Disease. 
 
In order too prove that the property you’re renting is contributing or causing your illness and is a danger to
your health, you should take these steps. First, obtain a statement from the doctor treating your illness to
prepare a statement confirming your negative health results; Second, you should call the County Health
Department and/or Building Inspector to document the unhealthy condition of the rental property. If you
cannot get the County Health Department or a Building Inspector to document the unhealthy condition,
have environmental testing conducted to confirm the unhealthy condition. 
 
The third step to take in order to prove the unhealthy conditions, is to obtain statements from other
tenants, utility repair persons, and any other witnesses to the conditions which have caused you ill health
and which may have either caused illness to others or which the witnesses can state unequivocally are
dangerous to human beings. Have any witnesses write out a short or long statement of what they’ve
experienced or witnessed, with their full name, address, telephone, permanent address, e-mail, and
drivers license number in case you later need to contact them again. 
 
Evidence that the owner, landlord or property manager has been lax in maintaining the property, has
ignored previous health or utility citations can also be useful in proving that the rental property is
dangerous and unfit for human beings. 
 
In order to use the right to abandon the rental property under California Civil Code Section 1942, you
should also take these additional steps. The fourth step to take in order to prove the basis that entitles you
to immediately move out of an uninhabitable property is, to the extent that you can do so without further
endangering your health, take photos of every room of the property and all around the outside to show
that you are not the cause of the dangerous conditions.  
 
If there is a specific area of danger to you, such as stagnant water or filthy air ducts that are causing you
respiratory problems or illness such as pneumonia or Legionnaires’ Disease, spend additional time
photographing the condition. 
 
Before taking the photographs however, make sure your place is clean and neat. Remember, at some
point you may need to produce these photographs to a judge in order to show that you as a good tenant,
were not the cause of the uninhabitable condition. Clothes piled up on the floor in the corner and dishes
piled up in the sink will not make a good impression on anyone who may later be called to determine if
you had justification for moving out without notice to the landlord or property manager. 



9/28/2018 Uninhabitable Conditions in California - The Right of a Tenant To Move Out And Break Their Lease - HG.org

https://www.hg.org/legal-articles/uninhabitable-conditions-in-california-the-right-of-a-tenant-to-move-out-and-break-their-lease-35678 3/5

 
Having a witness with you as you photograph the entire premises, inside and out, is a good idea. Use a
ruler or yardstick in your photos to show the size and severity of holes, infestations, leaks, etc. If bugs or
other insects are one of the problems, collect some in a sealed jar or freezer bag. Likewise, collect a
sample of dirty or stagnant water, or lead-based paint or any other matter which constituted a danger to
your health in a sealed jar or freezer bag. 
 
Fifth, have every inspection, health or building inspection, environmental test you can obtain or afford
(even one from an air conditioning and heating repair company, if appropriate) before taking the next step. 
 
Sixth, call your landlord or property manager, tell them all of the dangerous conditions of the property and
ask them to fix them right away, without advising them that you’re leaving.  
 
Seventh, follow that up with a certified letter confirming your conversation and again listing the dangerous
and unhealthy conditions. 
 
Eighth, once it is clear the landlord either won’t fix the unhealthy and uninhabitable conditions, send the
landlord or property manager a second certified return receipt letter (or have a lawyer send it) advising
them that you are leaving under California Civil Code Section 1942 due to the conditions which you
should again list , which make the property uninhabitable and a serious risk to your health and any others
with whom you live at the property. 
 
Ninth, include in your letter, a request for a final walkthrough in order to obtain your security deposit and
any cleaning deposit refunds. 
 
Ninth, move out, with the understanding that even if you have taken all of the above steps and
documented the most unhealthy and uninhabitable conditions, your landlord or property manager may still
sue you for breaking your lease or not giving 30 days notice on a month to month tenancy. If your landlord
sues you for lost rent, you may very well need to hire an attorney to defend you in such an action.  
 
However, if you have taken the above steps and documented an unhealthy condition that is dangerous to
the health and unfit for the occupancy of human beings, you have a good chance of prevailing in your
defense against such a lawsuit, and obtaining your deposits which it is likely the landlord will have refused
to return to you upon your moving out. 
 
Many landlords will, of course, refuse to do the final walk through or recognize that you have legally
terminated your tenancy. However, under the law which provides that when a property is uninhabitable,
unhealthy and unfit for the occupancy of human beings, your obligation to pay rent ends the day you
move out. 
 
Tenth, when moving out, turn in your keys on the day you move and try to obtain a written receipt for
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them. If necessary, mail them by certified mail or leave them on the counter in the kitchen (photograph
this) and lock the doors upon your way out. 
 
There are alternatives to moving out without providing the landlord time to fix the conditions which make
the property unhealthy, uninhabitable and unfit for human beings, but where a landlord has in the past
failed to make repairs, maintain the property or respond to your health concerns and staying at the
property is a significant risk to your health and the health of your loved ones, this avenue of redress, risky
as it is, may be your best or at least the healthiest option, if you are unwilling to risk your health or those
of your loved ones another day. 
 
If you are in doubt if the conditions of your property are significant enough for a judge to find that they
make the property at which you are living uninhabitable, consult with an experienced landlord-tenant
lawyer in California. Such an attorney may also have additional advice about documenting the unhealthy
conditions and can add weight to the letter you send your landlord demanding a final walk through and
your security and cleaning deposits.  
 
If your health or that of your loved ones has also been damaged by the negligence of the property owner
or manager and you’ve contracted a serious disease such as Legionnaires’ Disease from the bacteria
found at the property, your lawyer in California may even desire to handle a claim against the insurance
company for the property owner or manager for the damages you’ve suffered as a result of their
negligence and may be willing to do so on a contingency fee basis. 
 
With offices in Orange County’s Newport Beach and Palm Desert in the Palm Springs and Coachella
Valley area, the Law Firm of Sebastian Gibson provides exceptional legal representation to businesses
and individuals throughout California and internationally in the areas of personal injury, toxic exposure,
auto, truck, motorcycle, pedestrian and bicycle accident cases, dog bites and wrongful deaths.  
 
Sebastian Gibson has been named one of the Top Lawyers for the past five years by Palm Springs Life
and has a perfect 10.0 “Superb” rating by Avvo. 
 
We also practice insurance law, business, corporate law, contracts, entertainment, copyright and
trademark law, international law, book publishing, modeling, real estate and HOA law.  
 
To speak with Attorney Sebastian Gibson, call us today at (760) 776-1810 or toll free at (855) WHAT
NOW. 
 
ABOUT THE AUTHOR: The Law Offices of R. Sebastian Gibson 
Sebastian Gibson has been named as one of the Top Lawyers the last 5 years running by Palm Springs
Life Magazine. With dual law degrees in California and in Great Britain, and experience in both the U.S.
and U.K. With offices in Palm Desert and Orange County, California, the law firm provides legal services
in the fields of personal injury, motor vehicle, pedestrian and bicycle accident cases, dog bites and
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wrongful deaths. We also practice insurance law, business, corporate, contract, entertainment,
trademarks, international, music book publishing, modeling, real estate and HOA law. 
 
Copyright The Law Offices of R. Sebastian Gibson - Google+ 
More information about this article at The Law Offices of R. Sebastian Gibson 
 
Disclaimer: While every effort has been made to ensure the accuracy of this publication, it is not intended
to provide legal advice as individual situations will differ and should be discussed with an expert and/or
lawyer.For specific technical or legal advice on the information provided and related topics, please contact
the author.

https://plus.google.com/u/0/b/104866144912328258531/104866144912328258531/about?rel=author
http://www.sebastiangibsonlaw.com/
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Landlords are required to keep rental premises in “livable” condition for tenants. The
“implied warranty of habitability” is a legal rule that requires landlords to maintain
their rental units in a condition fit for human beings to live in. The implied warranty
of habitability is implicit in all residential rental agreements and cannot be waived by
either the landlord or the tenant. Below are some key concepts to better
understanding the implied warranty of habitability.
 
Green v. Superior Court
 
In 1974 this landmark case set the stage for all implied warranty of habitability cases
to come. The court recognized that “the realities of the modern urban landlord-
tenant relationship” imposes upon the landlord the obligation to maintain leased
dwellings in a habitable condition throughout the term of the lease. Green v. Superior
Court, (1974) 10 Cal. 3d 616, 629. The court also recognized that “the implied
warranty of habitability does not require that a landlord ensure that leased premises
are in perfect, aesthetically pleasing condition, but it does mean that “bare living
requirements” must be maintained.” Id. at 619. The case outlined the boundaries of
the implied warranty of habitability rule, and is often referenced in modern implied
warranty of habitability cases.
 
California Civil Code § 1941.1
 
California Civil Code § 1941.1 essentially lays out what a living space must have to be
considered “habitable.” Those requirements are listed as follows:

Effective waterproofing and weather protection of roof and exterior walls,
including unbroken windows and doors.
Plumbing or gas facilities that conformed to applicable law in effect at the time
of installation, maintained in good working order.
A water supply approved under applicable law that is under the control of the
tenant, capable of producing hot and cold running water, or a system that is
under the control of the landlord, that produces hot and cold running water,
furnished to appropriate fixtures, and connected to a sewage disposal system
approved under applicable law.
Heating facilities that conformed with applicable law at the time of installation,
maintained in good working order. Archive
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Electrical lighting, with wiring and electrical equipment that conformed with
applicable law at the time of installation, maintained in good working order.
Building, grounds, and appurtenances at the time of the commencement of the
lease or rental agreement, and all areas under control of the landlord, kept in
every part clean, sanitary, and free from all accumulations of debris, filth,
rubbish, garbage, rodents, and vermin.
An adequate number of appropriate receptacles for garbage and rubbish, in
clean condition and good repair at the time of the commencement of the lease
or rental agreement, with the landlord providing appropriate serviceable
receptacles thereafter and being responsible for the clean condition and good
repair of the receptacles under his or her control.
Floors, stairways, and railings maintained in good repair.
A locking mail receptacle for each residential unit in a residential hotel, as
required by Section § 17958.3 of the Health and Safety Code. This subdivision
shall become operative on July 1, 2008.

 
Tenant Rights When Implied Warranty Of Habitability Is Breached
 
In general, the tenant must first give the landlord notice and an opportunity to
repair the issue. As always, it is best to give notice in writing and to keep a record of
all related correspondence. Tenants can seek various remedies when a landlord has
breached the implied warranty of habitability and refuses to address the issue. Put
basically, a tenant has three general remedies:

The tenant makes the repair and then deducts the cost from the rent owed.
The tenant can move out.
The tenant can withhold paying some or all rent until the problem is fixed.

 
Each remedy is only appropriate under specific situations and each carry inherent
risks. The advice of an experienced attorney is highly recommended over attempting
“self-help.”
 
Aziz Legal has helped both individuals and groups struggling with the implied
warranty of habitability to settle for substantial sums. If you are struggling with a
living situation involving the implied warranty of habitability, please call Aziz Legal by
phone (408) 203-4627 or email us at abid@azizlegal.com.
 
This article is merely informational and is not intended to be used as legal advice. Use of
any information from this article is for general information only and does not represent
personal legal or tax advice, either express or implied. Readers are encouraged to consult
Aziz Legal, or another attorney, for any specific legal matters.
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FEB 26, 2012

THE WARRANTY OF HABITABILITY IN CALIFORNIA
California tenants have a right to insist that the landlord guarantee certain features of  the rental
property in safe and sanitary condition.   This is a legal obligation that requires landlords and their
managers to provide and maintain basic features in all the rental housing throughout the State.  It
is called the warranty of habitability.  Landlords cannot make you agree to accept substandard
and dangerous conditions.  No matter what your lease agreement says, your landlord must �x
certain kinds of problems.

The law imposes the warranty upon landlords whether they like it, or not. This is why it is known
as the warranty of habitability. Landlords and property managers cannot get out of the
obligations included in the warranty by clever language in the lease agreement, or because the
repairs are expensive, or because the property has been a dump for a long time.  It is this  “no
excuses allowed”  feature of the law that makes it an implied warranty.

Habitable means more than your landlord may be willing to admit.  It means your landlord cannot
simply tell you to put up with the leaking roof and broken windows.  Your landlord cannot make
you responsible for the cost of maintaining the plumbing that constantly backs up.

Tenants are not required to just put up with the rubbish the landlord refuses to move out of the
backyard.  None of these situations will literally stop a tenant from being able to live in the
property, but they are each an example of a breach of the warranty of habitability.

CALIFORNIA CASES THAT AFFIRM THE RIGHT TO
HABITABLE HOMES
The Court decision that recognized the implied warranty of habitability in residential rental
agreements has been around for four decades.  In Hinson v. Delis the Court held that when a
landlord fails to “substantially obey the housing codes and make the premises habitable” then
that landlord was in material breach of the rental agreement with his tenant.

In Green v. Superior Court the California Supreme Court expanded the warranty and a�rmed that
when a landlord´s maintenance of a rental property fails to keep the home or apartment in
decent and livable condition, then a tenant is justi�ed in withholding the payment of rent.

“[A] landlord’s breach of a warranty of habitability directly relates to whether any rent is “due
and owing” by the tenant; hence, such breach may be determinative of whether the landlord
or tenant is entitled to possession of the premises upon nonpayment of rent. Accordingly, the
tenant may properly raise the issue of warranty of habitability in an unlawful detainer action.”

 Green  v. Superior Court compares the implied warranty of habitability to the warranty of �tness
that is implied whenever a product is placed into the market for public consumption.

“In most signi�cant respects, the modern urban tenant is in the same position as any other
normal consumer of goods… Through a residential lease, a tenant seeks to purchase

http://tenantdefenders.mobi/the-right-to-decent-and-habitable-housing-in-california/
tel://619-573-9582
mailto:mdw@tenantdefenders.com
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“housing” from his landlord for a speci�ed period of time. The landlord “sells” housing,
enjoying a much greater opportunity, incentive and capacity than a tenant to inspect and
maintain the condition of his apartment building. A tenant may reasonably expect that the
product he is purchasing is �t for the purpose for which it is obtained, that is, a living unit.”

 The decision explains why the conditions within a rental unit are relevant to the issues a court
must decide when hearing an eviction lawsuit.

Today the habitability of the dwelling unit has become the very essence of the residential lease;
the landlord can as materially frustrate the purpose of such a lease by permitting the premises to
become uninhabitable as by withdrawing the use of a portion of the premises.

 

STANDARDS THAT ESTABLISH WHAT IS
HABITABLE
The California Civil Code Section 1941.1 requires that the landlord provide all of the following to
any residential rental property.

E�ective waterproo�ng and weather protection of the roof and exterior walls, including
unbroken
windows and doors.
Plumbing, electricity, and gas facilities maintained in good working order.
Hot and cold running water and a sewage disposal system.
Su�cient heating facilities maintained in good working order
Electrical lighting, with wiring and electrical equipment which is maintained in good working
order.
Working electrical outlets in each room.
Floors, stairways and railings maintained in good repair.
An adequate number of containers for garbage, kept clean and in good repair.
Building and building grounds free of trash, rubbish, rodents, and other pests.
A working toilet, washbasin, and bathtub or shower, in a room which is ventilated.
An operable dead bolt lock on each main swinging entry door.
At least one working telephone jack and phone line.

 

Section 1941.1 also incorporates Health and Safety Code Section 17920.30 and 17920.10.  This
portion of the Health and Safety code de�nes “substandard building.”  A building can be
substandard if it has inadequate sanitation, structural hazards, any nuisance, faulty wiring, faulty
plumbing, or faulty mechanical equipment.  This section is very detailed.   Click here if you would
like to read the entire text.

If the problem you have with your rental falls within one of the categories of defects described in
the Civil Code Section 1941.1, or if it a substandard building as de�ned by Section 17920.30 of the
Health and Safety Code, and it prevents you from enjoying the property, then you have good
reason to complain, and every right to expect that the situation will be taken care of.

https://s3.amazonaws.com/tenantdefenders-cdn/wp-content/uploads/2012/02/Habitability-violations-17920.3.pdf
https://s3.amazonaws.com/tenantdefenders-cdn/wp-content/uploads/2012/02/Habitability-violations-17920.3.pdf
tel://619-573-9582
mailto:mdw@tenantdefenders.com
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How many times have you heard from the landlord that you are the only tenant that complains? 
That everyone else seems to have no problem with the cockroaches, and that the good tenants
understand the heating system just doesn’t work.   The fact is many landlords and management
companies are under the impression that tenants need to be able to tough it out.  That is not the
law in California.  Landlords do have a responsibility to their tenants.

 

EFFECTIVE AND EARLY COMMUNICATION IS
CRITICAL
It is important to remember that the relationship with the landlord is centered upon a contract.  It
might be a friendly relationship, but that doesn’t change the fact that your landlord expects you to
pay the rent.  Tenants also have a right to insist that the landlord live by his or her legal
obligations.

Some tenants fear that their landlord will be put o� by complaints about the property , and it is
true that a few landlords do react negatively.  But whether your landlord likes it or not, certain
kinds of problems are his responsibility to �x, and you have both a legal right and responsibility to
make the landlord aware of the problem.

If you do not make a complaint to your landlord about the problem, then he or she will always
have an excuse to leave it alone.  It may be the case that the landlord knows that the roof leaks,
but maybe not.  Don’t be shy about asserting you right to habitable housing.  It is also important
that you make your complaints known as you as the problem arises.

By waiting to make the complaint, the situation may grow much worse.  If the leaking plumbing in
the wall is not taken care of promptly, it will lead to mold growth, rotting away of the wood and
other building materials and may even create conditions that can later damage the entire
building.

When you make a complaint, then you should make the it in writing.  Make sure to sign and date
the letter or email, and make sure you include your address.   Keep a copy for your records.  If the
landlord doesn’t act on the problem , then follow up.  If you get nothing but excuses, or are told to
stop being di�cult, then you shouldn’t hesitate to contact a lawyer.  Nothing says “you need to
pay attention” like a demand letter.  It lets your landlord understand that you are serious about
your contractual and legal rights, and often results in a degree of respect from your landlord that
is all too frequently in short supply.

PRESERVING AND PREPARING YOUR EVIDENCE
Hopefully, your landlord will respond to your complaints with enthusiasm and take care to make
the needed repairs to his or her property.  Sometimes, a landlord will not be happy with your
complaints, and will compel you to take further legal action, or in some cases they may even try to
bring a case for eviction.  It is for this reason that tenants should prepare for the worst case
scenario, and imagine what they would need to show to convince a judge of their story.

Once you have made complaints concerning the conditions that violate the warranty, make sure
that you have lots of photographs.  Don’t just keep them on your phone.  Print the photographs
out, or save them to the hard drive of a computer, or put them on your Google Plus page, but
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make sure you don’t lose them.  If your landlord wants to make some arrangement to change the
rental agreement, or o�ers some concession or explanation why the problem cannot be �xed,
then ask them to put these into written form.

In Green v. Superior Court  the California Supreme Court summed up the law over three decades
ago with the following:

“Thus, in keeping with the contemporary trend to analyze urban residential leases under
modern contractual principles, we now conclude that the tenant’s duty to pay rent is
“mutually dependent” upon the landlord’s ful�llment of his implied warranty of habitability.”

 Rent is not the only responsibility arising out of the rental contract.  Your landlord has to do more
than simply provide a roof to sleep under.  In California, tenants that rent their homes have every
right to demand that the landlord assure that the rental property is in decent and suitable
condition.  It doesn’t matter if your house was a dump when you moved in, or has just slowly
deteriorated over the course of many years.  Once your landlord is put on notice that the house
falls short of the standards outlined in the Statutes, then he or she needs to take some action.

If the landlord or property manager refuses to act, then you have legal rights, and remedies to
either enforce the terms of your rental contract, or to be released from your obligations under the
same.  For those tenants faced with recalcitrant and indi�erent landlords, it is important that you
talk to a lawyer.  Don’t make the mistake of assuming that legal services are too expensive, or that
you know enough about the law to take care of it yourself.

 

GET PROFESSIONAL ASSISTANCE
Just like any contract, when rental agreements and the parties to them are in dispute, then it will
ultimately fall to the court system to decide who is in the right under the law.  A good lawyer can
help you to chart your own destiny, and if contacted early on when you �rst face a con�ict with
the landlord, I can often help tenants to avoid court.

If your landlord refuses to �x your problems, then you may have to withhold rent in order to get
her cooperation.  This should only be done after you have prepared an appropriate record of the
problem, advised the landlord  or her agent about the problem, made your demand that it be
�xed, and preserved all relevant evidence about the landlord’s e�orts, or lack of e�ort, to remedy
the situation.

EVEN AFTER DOING ALL THIS, EVERY SITUATION
PRESENTS UNIQUE FACTS AND QUESTIONS THAT
NEED TO BE ADDRESSED, AND LEGAL ADVICE
FROM A TENANT RIGHTS SPECIALIST CAN
PREVENT TENANTS FROM MAKING MISTAKES.

Parties that go to court without a lawyer should expect the worse.   Eviction lawsuits are not small
claims cases, and it is not a good idea to defend against one without an attorney.  It is equally
unwise to assume that simply because the law requires your landlord to live up to the warranty of
habitability the process to getting the problems in your house or apartment resolved will be
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straight-forward.   Click here contact an attorney today that will listen to the facts of the situation. 
I will help you to get your landlord’s attention and get the problems resolved.

 

CALL TODAY TO SPEAK DIRECTLY WITH A LAWYER
ABOUT YOUR SITUATION.

619-573-9582
Facebook 12 Reddit Twitter Print

BY MARCDWHITHAM  
TAGS: BROKEN WINDOWS, ELECTRICAL PROBLEMS, LANDLORD RESPONSIBILITIES, LEAKING ROOF, NO HOT
WATER, PLUMBING PROBLEMS, TENANT'S RIGHTS TO DECENT HOUSING, WARRANTY OF HABITABILITY
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By Marcia Stewart (//www.nolo.com/law-authors/marcia-stewart.html)

Top 10 Landlord Legal Responsibilities in California

What California landlords need to know to avoid legal problems with tenants.
Read on to learn more.

(https://www.nolo.com/products/landlord-tenant?utm_campaign=landlord-tenant-
banner&utm_medium=html-containter-top&utm_source=nolo-content)
California landlords must follow specific state rules when it comes to renting to tenants,
including how much you can charge as a credit check fee and security deposit, when you
must hire a residential property manager, and the timeline and procedures for ending a
tenancy and returning security deposits. Several federal laws also affect landlords, such as
requirements to disclose lead-based paint hazards.
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And if you own rental property in one of the sixteen California communities with rent control
(https://www.nolo.com/legal-encyclopedia/free-books/renters-rights-book/chapter12-1.html),
you’ll need to comply with local ordinances that limit how much rent a landlord may charge
and set other restrictions.

Failure to meet your legal responsibilities can lead to costly disputes with tenants and hefty
financial penalties—for example, if you illegally discriminate when choosing tenants.

Here are ten ways to stay out of legal trouble and run a successful property management
business in California.

1. Comply With Anti-Discrimination Laws

Before you advertise a vacant apartment, it is crucial that you understand fair housing laws
and what you can say and do when selecting tenants. This includes how you advertise a
rental, the questions you ask on a rental application (https://www.nolo.com/legal-
encyclopedia/how-screen-select-tenants-faq-29137.html) or when interviewing potential
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tenants, and how you deal with tenants who rent from you. Failure to know and follow the law
may result in costly discrimination complaints and lawsuits (https://www.nolo.com/legal-
encyclopedia/housing-discrimination-complaints-what-landlords-need-know.html).

While California landlords are legally free to reject applicants—based on a bad credit history
(https://www.nolo.com/legal-encyclopedia/how-landlords-can-check-tenant-s-credit-
report.html), negative references, from previous landlords, past behavior, such as consistently
paying rent late, or other factors that make them a bad risk—this doesn’t mean that anything
goes. You are not free to discriminate against prospective tenants based on their race,
religion, national origin, sex, familial status (such as having children under age 18) or physical
or mental disability. These are “protected categories” under the federal Fair Housing Act of
1968, as amended (42 U.S. Code § § 3601-3619 and 3631). There are a few exemptions to
federal anti-discrimination rules, including owner-occupied buildings with four or fewer units,
and single-family houses, as long as the owner owns no more than three rental houses at a
time.

State law in California also prohibits discrimination on the basis of a person’s sexual
orientation, gender identity, or receipt of public assistance. It is also illegal in California to
discriminate against someone because of their personal characteristics or traits.

The HUD website provides extensive details on fair housing laws. Be sure to also check with
California’s state fair housing agency for additional laws prohibiting discrimination or limiting
landlord exemptions. See links below to these resources.

2. Follow State Rent Rules

Jacobs & Dodds (https://nolo.lawyers.com/orange/california/jacobs-and-dodds-
1998676-f/?xrefcountyid=2685&domain=nolo.com)

no peer reviews
 n/a

 949-358-6622 (tel:949-358-6622)
CONTACT (HTTPS://NOLO.LAWYERS.COM/ORANGE/CALIFORNIA/JACOBS-AND-DODDS-

1998676-F/CONTACT/?XREFCOUNTYID=2685&DOMAIN=NOLO.COM)

Urbach Law Offices, PC (https://nolo.lawyers.com/orange/california/urbach-law-
offices-pc-300002439-f/?xrefcountyid=2685&domain=nolo.com)

no peer reviews
 n/a

 424-389-2866 (tel:424-389-2866)
CONTACT (HTTPS://NOLO.LAWYERS.COM/ORANGE/CALIFORNIA/URBACH-LAW-OFFICES-PC-

300002439-F/CONTACT/?XREFCOUNTYID=2685&DOMAIN=NOLO.COM)

Metsch & Mason, LLP (https://nolo.lawyers.com/orange/california/metsch-and-
mason-llp-300007281-f/?xrefcountyid=2685&domain=nolo.com)

no peer reviews
 n/a
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All landlords want their tenants to pay rent on time and without hassle. If you need to raise
the rent or evict a tenant who hasn’t paid rent, you’ll want to be sure you comply with the
specific rules and procedures in California. State law regulates several rent-related issues,
such as how much you can charge for a bounced check ($25 for the first bounced check and
$35 for subsequent ones), and how much notice (three days) you must give a tenant who has
not paid rent to pay up or move. If you own rental property in San Francisco
(http://www.sfrb.org/), Berkeley
(http://www.ci.berkeley.ca.us/Rent_Stabilization_Board/Home/Guide_to_Rent_Control.aspx),
Los Angeles (http://lahd.lacity.org/lahdinternet/RentStabilization/tabid/247/Default.aspx), or
one of the 16 California cities with rent control, be sure to check local rules. For details on
state rent rules, see California Late Fees, Termination for Nonpayment of Rent, and Other
Rent Rules (https://www.nolo.com/legal-encyclopedia/california-late-fees-termination-
nonpayment-rent-other-rent-rules.html).

3. Meet State Security Deposit Limits and Return Rules

Security deposits (https://www.nolo.com/legal-encyclopedia/california-security-deposits-
36199.html) are among the biggest sources of dispute between landlords and tenants. To
avoid problems, be sure you know California rules, such as the deposit limit (two to three
months’ rent, depending on whether or not the rental property is furnished, plus an additional
one-half month’s rent if the tenant has a waterbed) and any local interest requirements. Using
a landlord-tenant checklist (https://www.nolo.com/products/landlord-tenant-checklist-
pr023.html) when a tenant moves in (and moves out of) a rental, and sending a written
security deposit itemization (https://www.nolo.com/products/security-deposit-itemization-form-
pr126.html) when the tenant leaves will go a long way in avoiding disputes.

4. Provide Habitable Housing

You are legally required to keep rental premises livable in California, under a legal doctrine
called the “implied warranty of habitability.” (https://www.nolo.com/legal-encyclopedia/free-
books/renters-rights-book/chapter7-2.html) If you don’t take care of important repairs, such as
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a broken heater, tenants in California may have several options, including the right to withhold
rent or “repair and deduct.” (https://www.nolo.com/legal-encyclopedia/california-tenant-rights-
withhold-rent-repair-deduct.html)

The California Landlord’s Law Book: Rights & Responsibilities
(https://www.nolo.com/products/the-california-landlords-law-book-lbrt.html), by David Brown,
Janet Portman, and Ralph Warner (Nolo) includes extensive advice on establishing a repair
and maintenance system that will help California landlords prevent problems, such as tenant
rent withholding or injuries to tenants due to defective conditions in the rental.

5. Prepare a Legal Written Lease or Rental Agreement

The rental agreement or lease that you and your tenant sign sets out the contractual basis of
your relationship with the tenant, and is full of crucial business details, such as how long the
tenant can occupy the rental and the amount of the rent. Taken together with federal, state,
and local landlord-tenant laws, your lease or rental agreement sets out all the legal rules you
and your tenant must follow.

Problems arise when landlords include illegal clauses in the lease, such as a waiver of
landlord responsibility to keep premises habitable, or when landlords fail to make legally
required disclosures (discussed in the next section). And even if it’s not required that you
cover a particular issue in your lease, such as how when and how you can enter rental
property, you can avoid all kinds of disputes by using an effective and legal lease and rental
agreement (https://www.nolo.com/products/california-residential-lease-pr400.html) that clearly
informs tenants of their responsibilities and rights.
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6. Make Legally Required Disclosures

Under California law, landlords must make certain disclosures to tenants
(https://www.nolo.com/legal-encyclopedia/california-required-landlord-disclosures.html)
(usually in the lease or rental agreement), such as whether or not the rental property poses a
mold threat and whether a tenant is paying for others’ utilities. Landlords must also comply
with required federal disclosures regarding lead-based paint on the property
(https://www.nolo.com/legal-encyclopedia/lead-disclosures-rental-property-faq-29138.html), or
face hefty financial penalties.

7. Respect Tenants’ Privacy

California landlords must provide 24 hours’ notice before entering rental property
(https://www.nolo.com/legal-encyclopedia/chart-notice-requirements-enter-rental-29033.html)
to make repairs or show the property to prospective tenants (you must give 48 hours for an
initial move-out inspection). To avoid problems, include a lease or rental agreement clause
that complies with the law and lets the tenant know your right of entry; also, keep written
records of your requests to enter rental units.

8. Don't Retaliate Against a Tenant Who Exercises a Legal Right

It is illegal to retaliate (https://www.nolo.com/legal-encyclopedia/california-state-laws-
prohibiting-landlord-retaliation.html) in California —for example, by attempting to raise the rent
or evict a tenant for complaining about an unsafe living condition. To avoid problems, or
counter false retaliation claims, establish a good paper trail to document how you handle
repairs and other important facts of your relationship with your tenant.

9. Follow Exact Procedures for Terminating a Tenancy or Evicting a Tenant

State laws specify when and how a landlord may terminate a tenancy. Failure to follow the
legal rules may result in delays (sometimes extensive) in terminating a tenancy. For example,
California laws are very specific as to the amount (three days) and type of termination notice
landlords must give tenants who have engaged in illegal activity on rental premises. See
State Laws on Unconditional Quit Terminations (https://www.nolo.com/legal-
encyclopedia/state-laws-unconditional-quit-terminations.html) and State Laws on Termination
for Violation of Lease (https://www.nolo.com/legal-encyclopedia/state-laws-termination-
violation-lease.html) for more information on these types of termination notices in California.

10. Take Advantage of Legal Resources Available to Landlords

https://www.nolo.com/legal-encyclopedia/california-required-landlord-disclosures.html
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In addition to the hundreds of articles on the Nolo, including state-by-state charts of landlord-
tenant law (https://www.nolo.com/legal-encyclopedia/state-landlord-tenant-laws), Nolo
publishes many books for landlords (https://www.nolo.com/products/landlord-tenant/landlord-
books), as well as online leases and rental agreements
(https://www.nolo.com/products/leases).

Be sure to check out government agencies, such as the U.S. Department of Housing and
Urban Development (HUD) (http://portal.hud.gov/hudportal/HUD?
src=/program_offices/fair_housing_equal_opp) and the California Department of Fair
Employment and Housing (http://www.dfeh.ca.gov/Default.htm) which provide useful legal
information and publications on their websites. You’ll also find helpful guides to tenant rights
and landlord-tenant law (https://www.nolo.com/legal-encyclopedia/state-guides-tenant-rights-
landlord-tenant-law.html) on the website of the California Department of Consumer Affairs.

Finally, if you have legal questions about your rental unit, you should consult with an
experienced landlord-tenant attorney in California (https://www.nolo.com/lawyers/landlord-
and-tenant/california).
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By Marcia Stewart (//www.nolo.com/law-authors/marcia-stewart.html)

California Tenant Rights to Withhold Rent or “Repair and Deduct”

Find out when and how to pay less rent in California when your landlord fails
to fix major problems in your rental unit.

(https://www.nolo.com/products/landlord-tenant?utm_campaign=landlord-tenant-
banner&utm_medium=html-containter-top&utm_source=nolo-content)
California tenants are legally entitled to rental property that meets basic structural, health, and
safety standards and is in good repair. If a landlord fails to take care of important maintenance
(such as a leaky roof or a broken heater), tenants may have the legal rights to:
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withhold rent

pay for repairs themselves and deduct the cost from their rent (“repair and deduct”)

call state or local building health inspectors

sue the landlord, or

move out without notice.

It is illegal for landlords in California to retaliate against tenants who exercise their statutory
rights, such as the right to repair and deduct.

This article explains the basic rules and procedures for two key rights available to California
tenants: rent withholding and repair and deduct.

California Tenant Rights to Livable Premises

All landlords are legally required to offer livable or habitable premises when they originally
rent a unit in California, and to maintain it in that condition throughout the rental term.
According to state laws (Civil Code § 1941.1 and § 1941.3), at minimum every rental must have:
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effective waterproofing and weather protection of roof and exterior walls, including
unbroken windows and doors

functioning plumbing, heating, and electrical facilities, including hot and cold running
water and a working toilet and kitchen sink

clean and sanitary building and grounds (that is, free of debris, filth, rubbish, garbage,
rodents, and vermin), with adequate trash receptacles

well-maintained floors, stairways, and railings

deadbolt locks on certain doors and windows

no lead paint hazards, and

no nuisances, a catchall provision referring to something that is dangerous to human life,
detrimental to health, or morally offensive and obnoxious, such as allowing drug dealing
on the premises.

Other laws that cover a California tenant’s right to a fit and habitable dwelling include H&S
§17920.3 (also known the State Housing Law) and the Uniform Housing Code, an industry
code that is adopted by the state legislature and counties and cities. In addition, local
governments have their own city or county building and housing codes (different from
industry codes) that regulate structural aspects of buildings and establish minimum
requirements for light, ventilation, heating, and the like. In most urban areas of California, local
codes are more thorough than the state’s general housing law.

To find the exact requirements your landlord must meet, contact your local building or
housing authority. To find yours, call your mayor of city manager’s office or check your city or
county website.
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California Tenant Repair and Maintenance Responsibilities

Landlords aren’t the only ones with responsibilities. State housing law requires that tenants:

keep their rentals as clean and sanitary as the premises permit

dispose all rubbish and garbage in a clean and sanitary manner

properly use and operate all electrical, gas, and plumbing fixtures, and

not willfully or wantonly destroy, deface, damage, impair or remove any part of the
structure or dwelling unit or the facilities or equipment.

How to Get Your California Landlord to Make Repairs

Then best approach is to put every maintenance and repair request to your landlord in writing
(even if you call or email first), specifically describing the problem, its effect on you, what you
want done, and when. If a broken front door lock or loose step poses a health or safety
threat, say so.

Keep notes of every written repair request, conversation, and email to and from your landlord.
If you and the landlord agree on a plan of action, write down your understanding of the
agreement and send a copy to the landlord. Also, keep copies of any evidence of the
problem, such as a photo of a broken railing on the front steps. You may need all this if your
landlord tries to evict you for nonpayment of rent.

If your persistent and businesslike requests for repairs are ignored, tenants in California have
several options, of which the most effective include rent withholding and “repair and deduct.”

How to Withhold Rent in California

Rent withholding basically means that you stop paying rent to the landlord until the repairs
are made. Before doing so, you need to make sure you meet the following prerequisites:
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It’s a serious repair or habitability problem, not just annoying. There must be a true habitability
problem that imperils your health or safety, such as a broken heater in the middle of a major
cold spell, as opposed to a leaky faucet.

The problem must not be something that you or a guest caused, either deliberately or
through carelessness or neglect.

You told the landlord about the problem and gave him or her a reasonable opportunity to fix
it. Set a reasonable deadline and let the landlord know you intend to withhold rent if the
problem is not resolved. California law gives landlords 30 days to fix habitability problems,
less if the circumstances warrant prompter attention. A broken front door lock, for example,
requires immediate attention, not 30 days.

You’ve withheld a reasonable amount of rent, relative to the problem. Unless you’ve had to
move out because of an unfit rental, you are not entitled to stop paying rent entirely. You must
pay the landlord the reasonable value of the rental in its unfit state or deduct rent based on
the value of the part of the unit affected by the defect.

You’ve complied with any local laws on rent withholding—for example, a requirement (in a few
cities) that you pay the withheld rent directly to a city escrow account.

How to Make Repairs and Deduct the Cost (“Repair and Deduct”)

Another powerful legal remedy under state law (Civil Code § 1941.1-1942.5) for getting a
landlord to make major repairs in California is called “repair and deduct.” It works like this: If
you have tried and failed to get your landlord to fix a serious defect that makes your rental
unit unfit, you can hire a repairperson to fix it (or buy a replacement part and do it yourself),
and subtract the cost from the following month’s rent. Certain conditions apply:
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You can’t spend more than one month’s rent.

You can’t use the repair and deduct remedy more than twice in any 12-month period.

You can’t have caused the problem, and it can’t be something that is your responsibility
(such as taking out the garbage).

As with rent withholding, notify the landlord first and give him or her a reasonable amount of
time to fix the problem before make repairs. Also, gather bids and collect pricing information
before you hire someone, especially if the problem requires expertise, as would be the case
with a major plumbing or electrical defect.

California Guide to Tenant Rights

For an overview of California landlord-tenant law, including your rights to habitability and
options for getting your landlord to make repairs, see
http://www.dca.ca.gov/publications/landlordbook/index.shtml
(http://www.dca.ca.gov/publications/landlordbook/index.shtml). Also, the Nolo book California
Tenants’ Rights (/products/california-tenants-rights-cten.html) includes detailed discussions of
the same topics, plus forms you can send your landlord, including a notice to repair and a
notice of rent withholding.

California State and Local Law on Rent Withholding, Repair-and-Deduct,
and Landlord Retaliation

For state law on rent withholding, see Green v. Superior Court, 10 Cal.3d 616 (1974).

For state law on repair and deduct, see Cal. Civ. Code § 1942.

For state law prohibiting landlord retaliation (/legal-encyclopedia/free-books/renters-rights-
book/chapter11-1.html) against tenants who exercise their legal rights, see Cal. Civ. Code §
1942.5.

See the Laws and Legal Research section (/legal-research) of Nolo for advice on finding and
reading statutes and court decisions.

Also, check your local housing ordinances for any city or county rules that cover tenant rights
when it comes to repairs. Contact your local building or housing authority or local rent control
board (if relevant). To find yours, call your mayor or city manager’s office or check your city or
county website.

Talk to a Lawyer

Need a lawyer? Start here.

http://www.dca.ca.gov/publications/landlordbook/index.shtml
https://www.nolo.com/products/california-tenants-rights-cten.html
https://www.nolo.com/legal-encyclopedia/free-books/renters-rights-book/chapter11-1.html
https://www.nolo.com/legal-research
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LANDLORDS LIABILITY FOR INFESTED APARTMENTS AND BUILDINGS
Apartment building owners can be liable when they rent out a property, which has bed bugs. The main issue with
this type of case is determining the source of the bed bugs. Apartment building operators will ultimately argue that
the source of the bed bugs did not originate from the apartment building.
Landlords owe a duty to their tenants to ensure that the property is suitable for human occupancy or habitation.
This “implied warranty of habitability” applies to all properties in California.
When landlords fail to properly maintain or repair their property they are in breach of this duty. This implied
warranty requires that certain conditions be provided on the property, which generally cannot be waived. If you
have been bitten by bed bugs in your apartment contact our offices for a free consultation.
 
HOW TO GET YOUR LANDLORD TO MAKE REPAIRS
If a landlord refuses to respond to a tenant's written request for repairs and maintenance, the tenant  has
remedies under California Law and most County and City Ordinances . The law actually protects a tenant that
asserts rights against a landlord. In fact, Cal. Civil Code § 1942.5 creates extra protection for a tenant from
eviction for 180 days after a repair request.
 
File a Lawsuit Against The Owner
Depending on the severity of the repair issues, a tenant may have claims against a landlord that can be litigated
in Superior Court. For major, ongoing violations, such as infestation of  bed bugs, cockroaches, no heat, mold,
sewage and roof leaks, rodents, holes in walls, security lapses, and electrical and plumbing issues, an attorney
may take a case on contingency. When a case is taken on contingency, the client does not pay until money is
recovered. Damages in an affirmative lawsuit can include return of rent paid, payment for emotional suffering, and
damages for physical harm.
Under California law, tenants may have the following and more causes of action against a landlord:
 
Negligence and Negligence Per Se
 
The landlord may be liable for physical injuries including illness If the landlord has violated a state or local

We represent a wide variety of clients throughout Los Angeles County and surroundings areas in all types of
residential litigation matters, including but not limited to landlord’s failure to fumigate leased apartments when
infested with bed bugs, cockroaches, rodents, peeling paint, faulty plumbing  instal heaters, remediate mold,
sewage,, leaks, holes in walls, security lapses, and electrical and plumbing issues etc.

EVICTIONS AND HOUSING HABITABILITY

http://asidilaw.com/index.html
http://asidilaw.com/the-firm.html
http://asidilaw.com/practice-areas.html
http://asidilaw.com/attorney.html
http://asidilaw.com/consultation.html
http://asidilaw.com/resources.html
http://asidilaw.com/contact-us.html
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The landlord may be liable for physical injuries, including illness. If the landlord has violated a state or local
statute and the violation has caused injury, the landlord is presumed to be liable under California law.. This means
that a jury or judge must presume landlord liability. The landlord can overcome this presumption by showing that
the landlord took steps to protect tenants beyond those required by state and local law. A claim for negligence
must be brought two years from the date of injury. Cal. Code Civ. Proc. § 335.1.
 
Breach of Contract – Covenant of Quiet Enjoyment
 
Implied in every residential lease is a covenant of quiet enjoyment, guaranteeing that tenants will be able to
peacefully enjoy their homes. Civil Code § 1927. Where a landlord has substantially interfered with a tenant’s
peaceful enjoyment of a unit by failing to provide timely and proper  repairs, and the tenant is under constant
threat of eviction,  the tenant can sue for back rent.
 
Breach of Warranty of Habitability
 
Implied in every residential lease is a warranty of habitability.. California Civil Code § 1941.1 provides the
minimum requirements for a habitable residential unit: a) effective waterproofing; (b) unbroken windows and
doors; © working plumbing and gas facilities; © hot and cold running water; (d) proper sewage system; (e) heat;
(f) working electrical lighting and wiring; (g)clean grounds; (h)no rodents and vermin; (I) an adequate number of
garbage cans; (j)floors, stairways, and railings maintained in good repair; and (k) a locking mail box.
 
To prove a claim for breach of warranty of habitability, a tenant must show: (1) an uninhabitable condition; (2)
actual knowledge by landlord or constructive knowledge; and (3) damages. Stoiber v. Honeychuck, 101 Cal. App.
3d 903, 918-19 (1980). Constructive knowledge means that a landlord should have known or could have known
about the issue with reasonable inspection.
 
Damages for breach of warranty of habitability include return of rent paid and attorney fees. The statute of
limitations for breach of warranty of habitability is two years for an oral lease and four years for a written lease.
Cal. Code Civ. Proc. §§ 339 and 337. This means that a tenant can only claim a return on rent for two years back
on an oral and four years back on a written lease.
 
 

For more information contact the law offices of Jeffrey A Asidi
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JUNE 3, 2013
What Does “Habitability” Mean in California?
by Gregory J. Brod

Sometimes legal standards are relatively strict – If a driver’s blood alcohol content is greater than 0.08%, the
driver is legally drunk (though a lower BAC can certainly be a factor in finding a driver was reckless). In
contrast, some legal principles do not have a strict definition, such as what renders a property legally
uninhabitable. There is no strict definition of habitability under California law. Supreme Court Justice Potter
Stewart famously wrote, “I know it when I see it” in a case on pornography; a similar comment could apply to
judging whether a dwelling is uninhabitable. In a previous post, we reviewed the overall contours of the
implied warranty of habitability. In this one, we focus on just how courts and lawmakers have drawn the line
between habitable and uninhabitable dwellings.

The Basics: California Civil Code 1941.1 
The starting point for examining habitability in California is
Civil Code 1941.1. This section lists a number of
characteristic that a dwelling must have, declaring a unit
untenable if the unit is “substantially lacking” any listed item.
Still, the Department of Consumer Affairs is clear that the
list just constitutes guidelines and only contains minimum
requirements. Items included in the code are, in brief: 1)
Waterproofing and weather protection; 2) Plumbing or gas;
3) Hot and cold water; 4) Heat; 5) Electric lights; 6) Clean
property (at the start of the lease and in areas the landlord
controls) and free from rodents/vermin; 7) Trash
receptacles; 8) Stairs, railings, and floors in good repair;
and 9) Lockable mail receptacle.

Building Beyond the Basics: Other Regulations, Codes,
and Caselaw 
Section 1941.1 also makes reference to building and
housing codes as well as health and safety provisions. Mold

and lead are two health threats that can make a property uninhabitable. Additionally, local bodies can set
rules regarding habitability. A key example can be found in the San Francisco Housing Code which requires
heating units capable of sustaining 68 degrees among other provisions that go to habitability, even if not
labeled as such.

Court-made law has also expanded the reach of the warranty of habitability. Together with other sources,
caselaw has included the following items that can render a dwelling uninhabitable: Lack of working smoke
detectors; Persistent sewage overflows; Too much noise and too many disruptions from other tenants of
nearby units; and Properties made unsafe by narcotics dealing. This list is far from complete or definitive.

https://www.brodfirm.com/gregory-j-brod.html
https://www.brodfirm.com/lawyer-attorney-2121064.html
http://law.onecle.com/california/civil/1941.1.html
http://www.dca.ca.gov/publications/legal_guides/lt-8.shtml
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Notably, trial court decisions are often unreported so there are likely many more cases on habitability than
are found in the caselaw reports (we do keep tabs on trial-level cases that are relevant to housing issues).

A Quick Note on Attorneys’ Fees 
One additional item that is often of concern to clients is attorney’s fees. First, examine your lease. Many
housing contracts contain attorneys’ fees provisions and implied warranty of habitability cases often fit within
these provisions, meaning that if you win your case, the other side will have to pay your attorneys’ fees.
Second, talk to us about your concerns, we can help ensure any fees are affordable and work out a payment
plan.

Protecting Renters Throughout California 
You have a right, a legal right and a moral right, to a safe, livable home. If your California landlord is failing to
provide or maintain a habitable unit, please call us. Our San Francisco-based landlord-tenant lawyer
represents clients in San Francisco, Sacramento, Berkeley, Oakland, and, in certain instances, in Los
Angeles and other Southern California locations.

See Related Blog Posts: 
An Overview of The Implied Warranty of Habitability Under California Law

California Landlord-Tenant Law Protects Renters from Common Contaminants

(Photo by Vagabond Shutterbug (flicker user))

Posted in: Landlord-Tenant
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The warranty of habitability in California and the af�rmative defense of inhabitability are the topic of

this blog post. As it is now winter in the State of California, and in certain areas at least, an extremely

cold winter, this topic is more relevant than ever.

The California Supreme Court has ruled that every residential rental agreement has an implied

warranty of habitability that is independent of the tenant’s obligation to pay rent. See Green v Superior

Court (1974) 10 Cal. 3d 616, 631-632.

This means that a landlord of residential premises must put the premises in a condition �t for human

occupancy and must repair all subsequent dilapidations that render the premises untenantable. The

landlord’s duty to the tenant to provide habitable premises is nonwaivable. So even if a lease or rental

agreement states that the tenant waives the provisions of Civil Code Sections 1941 and 1942 relating

to habitability, that waiver is not valid, and is void as contrary to public policy. See Civil Code § 1942.1

“The lessor of a building intended for the occupation of human beings must, in the absence of an

agreement to the contrary, put it into a condition �t for such occupation, and repair all subsequent

dilapidations thereof, which render it untenantable, except such as are mentioned in section nineteen

hundred and twenty-nine.” See Civil Code § 1941.

And there are numerous requirements detailing exactly what is required in order for a dwelling unit that

is offered to rent or lease to be considered habitable.

Hot water must be supplied to the plumbing �xtures at a temperature of not less than 110 degrees

Fahrenheit. See California Uniform Housing Code, Article 5, Section 32(a). Heating facilities must be

provided capable of maintaining a minimum room temperature of 70 degrees Fahrenheit at a point

three feet above the �oor in all habitable rooms, and when the heating facilities are not under the

control of the tenant or occupant of the building owner and/or manager, shall be required to provide

AFFIRMATIVE DEFENSES, AFFIRMATIVE DEFENSES TO EVICTION, ANSWER TO EVICTION COMPLAINT, ANSWER TO UNLAWFUL
DETAINER IN CALIFORNIA, CALIFORNIA CIVIL LITIGATION, CALIFORNIA EVICTIONS, CALIFORNIA FREELANCE PARALEGAL,
CALIFORNIA LEGAL TOPICS, CALIFORNIA UNLAWFUL DETAINER
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that heat at a minimum temperature of 70 degrees Fahrenheit, 24 hours a day. See California Uniform

Housing Code, Article 5, Section 34(a).

Numerous codes, statutes and regulations in California detail exactly what is required in order for a

dwelling unit that is offered to rent or lease to be considered habitable. Reviewing them is a necessary

�rst step for any tenant dealing with a landlord who is reluctant to �x major problems affecting the

habitability of their rental.

Attorneys or parties in California who would like to view a portion of an E-book that describes in more

detail exactly what is considered an inhabitable condition, and which is sold by the author can see below.
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The author of this blog post, Stan Burman, is a freelance paralegal who has worked in California and

Federal litigation since 1995. Visit the author’s website at:  Website for Stan Burman

If you enjoy this blog post, tell others about it. They can subscribe to the author’s weekly California legal

newsletter by visiting the following link: Free weekly newsletter

Copyright 2012 Stan Burman. All rights reserved.

DISCLAIMER:

 

California tenant’s guide to the affirmative

defense of breach of warranty of habitability.

Sick of paying rent for a place where the hot water is about 70 degrees and the heat barely

heats? Where the plumbing does not work? Are there other major problems with the place you are

renting? Then this e-book is for you my friend

This e-book will show you how to successfully use the legal system in !alifornia to force your

landlord to fi" all of the major problems in your residence #t lists all of the major problems that the law

considers to affect the habitability of any residence offered for rent or lease in the State of !alifornia

And it gi$es you the citations to the statutory and case authority you need in order to force your

landlord to %fi" this dump&

'id you know for instance that if your residence does not ha$e deadbolt locks that is considered

to affect the habitability of your residence?

'id you know that if your local housing inspector informs your landlord that they need to fi"

certain major problems and they do not fi" them within a certain period of time that they cannot

collect any rent from you, increase your rent, or serve you with a three-day notice to pay rent or

quit? And if they do you can take them to !ourt( e$en small claims !ourt and they can be ordered to

not only fi" the problems but pay you damages of at least )*0000 and not more than )+(00000( as well

as paying your court costs( and attorney fees if you use one?

'id you know that if your local housing inspector informs your landlord that they need to fi"

certain major problems and they do not fi" them within a certain period of time the law will presume

that your residence is not habitable and if your landlord tries to e$ict you they will likely lose their

case( the !ourt will reduce your rent based on the problems( and the landlord will ha$e to pay your

court costs( and attorney fees if you use one

*

 

This e-book was written by a freelance paralegal with o$er *, years of e"perience in !alifornia

ci$il litigation including unlawful detainers e$ictions. The author pre$iously worked in residential

and commercial property management before becoming a paralegal so he knows the ins and outs of

e$ictions

This e-book may not ha$e a fancy co$er with lots of pretty graphics or colors but it does ha$e

all of the information that you will need to force your landlord to correct any major problems affecting

/

http://www.legaldocspro.net/
http://www.legaldocspro.net/newsletter.htm
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Please note that the author of this blog post, Stan Burman is NOT an attorney and as such is unable to

provide any speci�c legal advice. The author is NOT engaged in providing any legal, �nancial, or other

professional services, and any information contained in this blog post is NOT intended to constitute

legal advice.

These materials and information contained in this blog post have been prepared by Stan Burman for

informational purposes only and are not legal advice. Transmission of the information contained in this

blog post is not intended to create, and receipt does not constitute, any business relationship between

the author and any readers. Readers should not act upon this information without seeking professional

counsel.
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